TEXAQD | NC

| BLA 95-188 Deci ded February 20, 1997

Appeal froma decision by the Deputy Gormissioner of Indian Affairs,
Bureau of Indian Aifairs, affirmng an order of the Mneral s Minagenent
Service to recalculate and pay additional royalties on an Indian mneral s

| ease.

MVE- 92- 0652- | ND

Afirned.

1.

Federal Q| and Gas Royal ty Managenent Act of 1982
Royal ties--Indians: Mneral Resources: Q| and Gas:
Royalties--Satute of Linmtations

The 6-year statute of limtations at 28 US C

§ 2415(a) (1994), for commencenent by the ULhited
Sates of civil actions for danmages, does not apply
tolimt admnistrative action by the Departnent.
An MVB order requiring recal culation and paynent of
additional royalties on an Indian allottee oil and
gas lease is an admnistrative action that is not
covered by that statute of limtations.

Federal Ol and Gas Royal ty Managenent Act of 1982
Royal ties--Indians: Mneral Resources: Q| and Gas:
Royalties--Q| and Gas Leases: Royalties: General ly

MVE properly required the | essee of a Federal Indian
allottee oil and gas | ease to reviewroyalty accounts
and to conpute and pay additional royalties where an
ME audit denonstrated a systemc under paynent of
royalties in 9 test nonths.

APPEARANCES Jimmy E Shamas, Jr., Esq., Denver, (olorado, for appellant;
Hward W (hal ker, Esg., Peter J. Schaunberg, Esq., Geoffrey Heath, Esq.,

Gfice of the Solicitor, US Departnent of the Interior, Vashington, DC,

for the Departnent.
(PN ON BY ADM N STRATI VE JUD&E HUGES

Texaco, Inc., has appeal ed fromthe August 5, 1994, decision by the
Acting Deputy Gonmissioner (Cormissioner) of Indian Affairs, Bureau of
Indian Affairs, affirmng an order by the Mneral s Managenent Service (M)
directing Texaco to recal culate royalties and pay additional royalties on

Jicarilla Tribal Lease Gontract 34 (A D No. 609- 000034-0).
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h Septenber 28, 1992, the Area Manager, Houston Conpl i ance D vi sion,

M, notified Texaco that an audit covering the period Gctober 1, 1983,

t hrough Septeniber 30, 1989, disclosed that Texaco had underpai d royal ties
"by at least $2,302.36 due to not properly reporting and payi ng royal ties
on gross proceeds for the sanpl e nont hs Noveniber 1984, February 1985,
August 1985, January 1986 and July 1986." The audit al so reveal ed t hat
crude oil royalty paynents and recoupnents for the period Mirch 1984
t hrough Septenier 1984 resulted in zero royalties being pai d, and that
crude oi | volunes for Gctober 1984 were underreported by 1,397.24 barrels.
MVE i nforned Texaco that there "is a syst emlc deficiency in Texaco' s
procedures for reporting and payi ng royal ties" on the above identified

| ease. To correct the deficiency, Texaco was instructed to determne the
proper royalty due for each nonth of the audit period and to pay any
additional royalties due.

h Gctober 28, 1992, Texaco appeal ed MB  Sept enber 28, 1992,
letter, denying that MV had shown the exi stence of any systemic errors in
its accounting, and asserting that M6 coul d not conpel Texaco to
undertake a self-audit. Further, Texaco argued that, as to the audit
period occurring nore than 6 years prior to its receipt of the
Septentber 28, 1992, order, the statute of limtations, 28 US C 8§ 2415
(1994), also barred the self-audit, and barred MVB fromcol | ecting
royalties that accrued nore than 6 years and 90 days bef ore Texaco recei ved
the order.

h August 5, 1994, the Commssioner rejected Texaco' s ar gunent
concerning the statute of limtations. He also found that MV properly
conducted an audit and issued an appropriate order to ensure paynent of all
royalties due. The audit denonstrated "17 errors over a 6-year period"
(Decision at 6). Texaco was found to have failed to pay royalties based
on gross proceeds during 9 sanpl e nont hs between 1984 through 1988. [During
that period, the total royalty deficiency was $2,360.24. During 5 ot her
sanpl e nonths in 1984, vol une di screpancies resulted in Texaco' s failure
to pay $8,966.73 in royalties. In addition, crude oil vol unes for Crtober
1984 were underreported by 1,397.24 barrels, resulting in aroyalty
deficiency of $832.23 for that nonth. The Commissioner stated that these
errors warranted a finding of "systemc error” (Decision at 6). hthis
basi s Texaco was properly required to review and correct its royalty
paynents during the entire audit period. The Conm ssioner poi nted out that
Texaco was not being required to performan audit (an audit had al ready
been perforned by MM but was bei ng asked to review and correct paynents.

Inits appeal before this Board, Texaco again argues that the statute
of limtations, 28 US C 8§ 2415(a) (1994), prohibits the coll ection of
royal ties accruing nore than 6 years and 90 days prior to Texaco' s recei pt
of MMB Septenber 28, 1992, letter.

Texaco al so argues that MMB required it to conduct an inpermssible
self-audit. Texaco asserts that the responsibility to "audit and
reconci |l e" | ease accounts lies wth M6 and not the | essee. Moreover,
Texaco argues that such action nust be based on a "systemc" error, which
(it asserts) was not established by MMB determinations that 17 errors were
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di scovered over a 6-year period; that no royalties were paid on gross
proceeds during 9 sanpl e nonths; and that vol une di screpanci es in 1984
resulted in the paynent of zero royalties. Texaco argues that these
determinations do not constitute "systemc error” because MG fail ed
to statistically correlate these errors (Satenent of Reasons at 22).

dting previous decisions of this Board, MM maintains that it
properly required Texaco to conduct a "restructured accounting,” and that
the statute of limtations (28 US C § 2415(a) (1994)) does not bar the
col l ection of underpaid royalties.

[1] Texaco' s argunents were fully addressed i n Texaco Exploration &
Production (., 134 IBLA 267 (1995). There, we stated wth respect to the
statute of limtations:

The 6-year statute of limtations at 28 US C § 2415(a)
(1988), provides that "every action for noney danages brought
by the Lhited Sates * * * which is founded upon any contract
express or inplied inlawor fact, shall be barred unless the
conplaint is filedwthin six years after the right of action
accrues.” V¢ have long ruled that statutes establishing tine
l[imtations for the conmencenent of judicial actions for danages
on behal f of the Lhited States do not |imt admnistrative
proceedings wthin the Departnent of the Interior. Chevron
USA Inc., 129 IBLA 151, 154 (1994), and cases cited therein.
V¢ have specifically declined to rule that MW denands for
additional royalty are barred by that provision. Anadarko
Petroleum Gorp., 122 I BLA 141, 147-48 (1992); Marathon Al .,
119 IBLA 345, 352 (1991).

In addition, in a Septenber 7, 1994 order granting rehearing
of its opinionin Phillips Petroleum@. v. Johnson, 22 F. 3d 616
(5th dr. 1994), the court affirned the Dstrict Gourt's grant of
summary j udgnent to the defendants in two of four consolidated
cases challenging MMB orders to recalculate royalties and pay
additional royalties, concluding that the statute of limtations
did not bar the agency's action. [Footnote omtted.]

Id. at 270. So it is here.

[2] Texaco correctly observes that the Secretary is required by
section 101(c)(1) of the Federal QI and Gas Royal ty Managenent Act of 1982
(FORW, 30 USC 8 1711(c)(1) (1994), to "audit and reconcile to the
extent practicable, all current and past |ease accounts for |eases of oil
or gas." See also 30 CFR 217.50. However, it is clear that Qongress,
in enacting FOGRMA sought to avoid a royalty accounting and col | ection
systemoperating entirely on the honor principle, wth no verification
of production and sal es data, since this sort of arrangenent had led to
underreporting of production and sales in the past. See HR Rep. No. 859,
97th Gong., 2d Sess. 15, 16 (1982), reprinted in 1982 US de bng. &
Admin. News 4268-70. The statute required instead that the Secretary
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and his del egates were to audit and reconcil e | ease accounts. However,
ongress was al so aware that "auditing every account on an annual basis is
clearly inpractical." HR Rep. No. 859, 97th (ong., 2d Sess. 33 (1982),
reprinted in 1982 US de Gong. & Admin. News 4287. Wth this practical
consideration in mnd, the Secretary was to audit and reconcil e accounts
only "to the extent practicable.” 30 US C 8§ 1711(c)(1) (1994).

In Texaco Expl oration and Production, Inc., supra at 269-70, citing
BHP Petrol eum (Anverica) Inc., 124 1BLA 185, 187-88 (1992), we stated that
FO@RVA does not prevent the Secretary fromdirecting a royalty payor to
reviewroyalty accounts in order to uncover underpaynents traceabl e to
identified defects in the payor's original calculation of royalties due.
V¢ al so approved MMB practice of sanpling certain | eases, or certain
production nonths for certain | eases, |eaving the payor the burden of
uncovering all other instances of systemc deficiency. See al so Amco
Production ., 123 IBLA 278, 281-84 (1992). The results of MM audit in
the case now before us disclosed reporting errors capabl e of repetition.

V¢ are anare of no authority requiring MB to "statistically
correlate" such errors as a prerequisite for requiring the | essee to review
its accounts. There nust, at a mininum be sone evidence of irregularity
tojustify the type of denand for information that is under attack in this
appeal, and that irregularity should be one that is capabl e of havi ng been
repeated. Amco Production (., 123 IBLA at 294 (A J. Hughes, concurring).

However, there i s such evidence here. In these circunstances, MV order
denandi ng answers was "reasonabl y necessary” under 30 US C § 1717(a)(1)
(1994).

In Phillips Petroleumv. Lujan, 963 F.2d 1380, 1386 (10th dr. 1992),
the court rejected Pnillips' argunent that MG had required it to perform
an inpermssible "self audit” in contravention of FOGRVA  The court
approved MMB procedure of requiring | essees to correct repeated royalty
under paynent s caused by systemc defi ci enci es.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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